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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE 
 
 
APPEAL NUMBER:   A-1-MEN-07-003 
 
APPLICANTS:   Robert & Pamela Nelson 
 
AGENT:    Richard Perkins 
 
LOCAL GOVERNMENT:  County of Mendocino 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: Approximately 5 miles south of Point Arena, on the 

west side of State Highway One, approximately 720 
feet south of its intersection with Iversen Road, at 
30150 South Highway One, APN 142-031-08.  

 
PROJECT DESCRIPTION: 1) Construct a new 480-square-foot garage – at an 

average maximum height of 16 feet above finished 
grade – attached to an existing 1,728-square-foot 
single-family residence for a new total area of 2,208 
square feet of development; 2) legalize the 
placement of a retaining wall (less than 6 feet tall) 
on the eastern side of the residence used in 
conjuction with a planting bed for screening 
vegetation; and 3) place a 44-square-foot storage 
shed on an existing deck, average maximum height 
of approximately 6 feet. 
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APPELLANTS:   1) Friends of Schooner Gulch, Attn: Peter Reimuller 
     2) Commissioners Patrick Kruer & Mike Reilly 
 
SUBSTANTIVE FILE:  1) Mendocino County CDPM No. 73-2003 (2006) 
DOCUMENTS    2)  Mendocino County CDP No. 73-2003 
     3) Mendocino County CDP No. 76-94 
     4) Coastal Commission CDP No. 80-CC-138 

5) Mendocino County Local Coastal Program 

 
 
SUMMARY OF STAFF RECOMMENDATION 
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
filed and that the Commission hold a de novo hearing, because the appellants have raised 
a substantial issue with the local government’s action and its consistency with the 
certified Local Coastal Program (LCP) and the public access policies of the Coastal Act. 
 
The development, as approved by the County, consists of (1) construction of a new 480-
square-foot garage – with an average maximum height of 16 feet above finished grade – 
attached to an existing 1,728-square-foot single-family residence, for a new total area of 
2,208 square feet of development; (2) legalization of the placement of a retaining wall 
(less than 6 feet tall) on the eastern side of the residence used in conjunction with a 
planting bed for screening vegetation; and (3) placement of a 44-square-foot storage shed 
(at an average maximum height of approximately 6 feet) on an existing deck. 
 
The subject site is an approximately 1.5-acre bluff-top parcel located in a designated 
Highly Scenic Area on the west side of State Highway One approximately 5 miles south 
of Point Arena and approximately 720 feet south of the intersection of State Highway 
One with Iversen Road on the property known as 30150 South Highway One.   
 
The Commission received two appeals of the County of Mendocino’s decision to 
conditionally approve the development, including 1) an appeal from Friends of Schooner 
Gulch filed January 16, 2007, and 2) an appeal from Commissioners Kruer and Reilly 
filed January 24, 2007.  The appellants contend that the project, as approved, is 
inconsistent with the visual resource policies of the certified LCP – specifically with 
respect to protection of views to and along the ocean and scenic coastal areas. 
 
The project, as approved by the County, would have a direct impact on, and contribute to 
the cumulative loss of, visual resources in a designated Highly Scenic Area.  
Construction of the garage and shed would block a significant proportion of the viewshed 
currently available through the site to the ocean to passing motorists, bicyclists, and 
pedestrians traveling State Highway One.  Views available from the highway to 
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passersby at the site include limited views of the cove (Iversen Landing), beach (Island 
Beach), tidepools, sea stacks, coastal bluffs, terraces, and the open ocean.  The views 
affected by the proposed garage are most visible to southbound travelers, especially 
bicyclists and pedestrians.   
 
The visual resources impacted by the proposed project are a significant part of the public 
viewshed towards Iversen Landing and Island Beach.  Much of this particular viewshed 
has been lost to the Island Cove Estates subdivision development, and little of it is visible 
to the public along this stretch of highway.  Furthermore, although the County 
conditioned the project to require some tree and shrub trimming with the intent of 
maintaining an open viewshed on the north side of the garage addition, the special 
conditions are not sufficient to adequately protect the remainder of the view corridor 
since they address only the wax myrtle plants “on the ocean side of the parking area” and 
the “present” Bishop pines in the area from the driveway north to the end of the fence 
line.  The special conditions do not address the view corridor as a whole by limiting 
future use of the view corridor or restricting the planting of other vegetation in that 
location.  For example, plants currently growing along the eastern fence (including 
evergreen wax myrtles and a climbing vine that is presently twining itself around the 
fence), could continue to grow and obstruct the remaining views in that view corridor, 
and the County conditions do not preclude the applicants from planting additional view-
obstructing vegetation in the future.  
 
In addition, the County’s findings do not fully address the feasibility of alternative 
locations for the proposed developments that would minimize or avoid the blockage of 
coastal views.  There is no discussion in the staff report of alternative sitings for the shed, 
but from the submitted plans it appears that the shed potentially could be located on the 
existing deck on the west or east sides of the residence where the shed would not 
contribute to additional loss of public views to the ocean and scenic coastal areas.  
Regarding the garage siting, the County staff report references the idea (brought up by 
Friends of Schooner Gulch in a letter to the County dated July 18, 2004) of siting the 
garage between the house and the highway, but says only that “staff does not know if all 
the findings necessary for a variance (i.e., no other feasible location for the development, 
etc.) could be made.”  Therefore, it is unclear whether or not it would be possible to site 
the proposed garage or a smaller (e.g., single car or tandem) garage in this area.  Other 
alternatives – including the “no project” alternative and a detached garage alternative, for 
example – were not addressed in the County’s findings. 
 
In conclusion, staff recommends that the Commission find that the approved project 
raises a substantial issue with respect to the approved project’s conformance with the 
visual resource protection policies of the certified LCP, specifically LUP Policies 3.5-1 
and 3.5-3 and CZC Sections 20.504.010 and 20.504.015(C)(1) because the project, as 
approved, does not protect views to and along the ocean and scenic coastal areas.  
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Staff further recommends that the Commission continue the de novo portion of the 
hearing because the Commission does not have sufficient information to determine what 
development can be approved consistent with the LCP.  Continuing the hearing would 
enable the applicant to provide an Alternatives Analysis for siting the proposed 
developments, as well as an updated Geotechnical Analysis to ensure the new 
development would be set back far enough from the bluff edge to be safe from bluff 
retreat.  Such information is needed to enable the staff to complete its analysis of the 
development and develop a de novo recommendation. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page 
6.  
_______________________________________________________________________ 
 

STAFF NOTES 
 
 
1. Appeal Process 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area.  Furthermore, developments approved 
by counties may be appealed if they are not designated the “principal permitted use” 
under the certified LCP.  Finally, developments constituting major public works or major 
energy facilities may be appealed whether approved or denied by the city or county.  The 
grounds for an appeal are limited to an allegation that the development does not conform 
to the standards set forth in the certified local coastal program and, if development is 
located between the first public road and the sea1, the public access and public recreation 
policies set forth in the Coastal Act. 

                                                 
1  Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea” means that 

road nearest to the sea, as defined in Section 30115 of the Public Resources Code, which: (a) Is lawfully open to 
uninterrupted public use and is suitable for such use; (b) Is publicly maintained; (c) Is an improved, all-weather 
road open to motor vehicle traffic in at least one direction; (d) Is not subject to any restrictions on use by the 
public except when closed due to an emergency or when closed temporarily for military purposes; and (e) Does in 
fact connect with other public roads providing a continuous access system, and generally parallels and follows the 
shoreline of the sea so as to include all portions of the sea where the physical features such as bays, lagoons, 
estuaries, and wetlands cause the waters of the sea to extend landward of the generally continuous coastline. 
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The approved development is appealable to the Commission for three reasons.  First, the 
subject site is located between the sea and the first public road paralleling the sea 
[Section 30603(a)(1)].  Second, the subject site is located within 300 feet of the top of the 
seaward face of a coastal bluff [Section 30603(a)(2)].  Third, the subject site is located in 
a “sensitive coastal resource area” [Section 30603(a)(3)].  Section 20.308.110(6) of the 
Mendocino County Zoning Code and Section 30116 of the Coastal Act define sensitive 
coastal resource areas as “those identifiable and geographically bounded land and water 
areas within the coastal zone of vital interest and sensitivity,” including, among other 
categories, “highly scenic areas.”  The approved development is located within an area 
designated in the LCP on the certified land use map as a “highly scenic area,” and, as 
such, is appealable to the Commission. 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   
 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellants, and persons who made their views known to 
the local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or at a subsequent meeting.  If the 
Commission were to conduct a de novo hearing on the appeal, because the proposed 
development is located between the first public road and the sea, the applicable test for 
the Commission to consider would be whether the development is in conformity with the 
certified Local Coastal Program and with the public access and public recreation policies 
of the Coastal Act.  
 
2. Filing of Appeal 
 
Two appeals to the Commission were filed, including an appeal from (1) Friends of 
Schooner Gulch, and (2) Commissioners Kruer and Reilly (see Exhibit Nos. 8 and 9).  
Both appeals were filed in a timely manner, within 10 working days of receipt by the 



ROBERT & PAMELA NELSON 
A-1-MEN-07-003 
PAGE 6 
 
 
 
Commission, on January 9, 2006, of the County’s Notice of Final Local Action.2  
Appellant 1 filed the appeal on January 16, 2007, and Appellant 2 filed the appeal on 
January 24, 2007. 
 

________________________________________________________________________  
 
 

I. MOTION, STAFF RECOMMENDATION, AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act, and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-MEN-07-003 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue, and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-MEN-07-003 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares the following: 
 
 

                                                 
2  Pursuant to 14 CCR §13110, the appeal period commenced on January 10, 2007, the next working day following 

the receipt of the County’s Notice of Final Local Action on January 9, 2007, and ran for the 10-working day period 
(excluding weekends and holidays) from January 10, 2007 through January 24, 2007. 
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A. APPELLANTS’ CONTENTIONS 
 
The Commission received two appeals of the County of Mendocino’s decision to 
conditionally approve the development from (1) Friends of Schooner Gulch and (2) 
Commissioners Kruer and Reilly.  The development, as approved by the County, consists 
of (1) construction of a new 480-square-foot garage – with an average maximum height 
of 16 feet above finished grade – attached to an existing 1,728-square-foot single-family 
residence, for a new total area of 2,208 square feet of development; (2) legalization of the 
placement of a retaining wall (less than 6 feet tall) on the eastern side of the residence 
used in conjunction with a planting bed for screening vegetation; and (3) placement of a 
44-square-foot storage shed (at an average maximum height of approximately 6 feet) on 
an existing deck. 
 
The subject site is an approximately 1.5-acre bluff-top parcel located in a designated 
Highly Scenic Area on the west side of State Highway One approximately 5 miles south 
of Point Arena and approximately 720 feet south of the intersection of State Highway 
One with Iversen Road on the property known as 30150 South Highway One.   
 
The appellants raise a contention alleging inconsistency of the approved project with the 
County’s certified LCP.  The appellants’ contentions are summarized below, and the full 
text of the contentions is included as Exhibit Nos. 8 and 9. 
 
The appellants contend that the project, as approved, has a direct impact on, and 
contributes to the cumulative loss of, visual resources in a designated Highly Scenic 
Area.  The appellants further contend that the County’s findings do not clarify whether or 
not alternative, non-view-obstructing sitings for the developments are feasible. 
 
Construction of the approved garage and shed would block a significant proportion of the 
currently available views through the site to the ocean for passing motorists, bicyclists, 
and pedestrians traveling State Highway One.  Views available from the highway to 
passersby at the site include limited views of the cove (Iversen Landing), beach (Island 
Beach), tidepools, sea stacks, coastal bluffs, terraces, and the open ocean.  The views 
affected by the proposed garage are most visible to southbound travelers, especially 
bicyclists and pedestrians. 
 
The County conditioned the project to require some tree and shrub trimming with the 
intent of maintaining an open viewshed on the north side of the garage addition.  
However, the appellants contend that the special conditions are not sufficient to 
adequately protect the view corridor since they address only the wax myrtle plants “on 
the ocean side of the parking area” and the “present” Bishop pines in the area from the 
driveway north to the end of the fence line.  The special conditions do not address the 
view corridor as a whole, and plants growing along the eastern fence (including wax 
myrtles and a climbing vine that is presently twining itself around the fence), could, if not 
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maintained, obstruct the remaining views in that view corridor (not to mention additional 
plantings that the property owners may choose to install in the future).  In addition, the 
appellants contend that alternative locations for the garage and/or shed that would 
minimize or avoid view blockage were not clearly addressed in the County’s findings.  
For example, there is no discussion in the staff report of locating the shed on the existing 
deck on the west or east sides of the residence where it would not contribute to additional 
loss of public views to the ocean and scenic coastal areas.  Regarding the garage siting, 
the County staff report references the idea of siting the garage between the house and the 
highway, but says only that “staff does not know if all the findings necessary for a 
variance (i.e., no other feasible location for the development, etc.) could be made.”  
Therefore, it is unclear whether or not it would be possible to site the proposed garage or 
a smaller (e.g., single car or tandem) garage in this area.   
 
B. LOCAL GOVERNMENT ACTION    
 
On December 21, 2006, the Mendocino County Coastal Permit Administrator 
conditionally approved CDPM #73-2003 (2006), an amendment to coastal development 
permit CDP #73-2003, which was originally approved, with conditions, on July 24, 2004.  
CDPM #73-2003 (2006) conditionally approved the following: (1) construction of a new 
480-square-foot garage – with an average maximum height of 16 feet above finished 
grade – attached to an existing 1,728-square-foot single-family residence, for a new total 
area of 2,208 square feet of development; (2) legalization of the placement of a retaining 
wall (less than 6 feet tall) on the eastern side of the residence used in conjunction with a 
planting bed for screening vegetation; and (3) placement of a 44-square-foot storage shed 
(at an average maximum height of approximately 6 feet) on an existing deck.   
 
The subject garage had originally been approved in CDP #73-2003, which also approved 
the addition of 134 square feet to the existing single family residence (for an average 
maximum height of 21 feet) and the addition of 284 square feet of deck.  Due to an 
appeal which was filed (though subsequently withdrawn) regarding the potential negative 
visual impact of the garage on public views from State Highway One, however, the 
garage portion was removed from the request, and the coastal permit was subsequently 
issued without the garage component (see Exhibit No. 8). 
 
The Coastal Permit Administrator attached three special conditions to the approval of 
CDPM #73-2003 (2006).  These conditions included the following: 
 

1. Prior to the issuance of the Coastal Development Permit, the landowner shall 
execute and record a deed restriction, in a form and content acceptable to the 
Coastal Permit Administrator, which shall provide that: 

a. The wax myrtle bushes on the ocean side of the parking area shall be kept 
trimmed to a height not to exceed 2 feet above the existing berm; 
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b. The present Bishop pines in the area from the driveway north to the end of 
the fence line will be limbed up to eight feet from the ground where 
accessible. 

c. The document shall run with the land, bind all successors and assigns, and 
shall be recorded free of all prior liens and encumbrances, except for tax 
liens. 

2. Prior to the issuance of the Building Permit, the applicant shall substitute bronze 
colored aluminum window frames for the requested white vinyl frames.  Any 
proposed change to either color or building materials for this project shall 
require the prior approval of the Coastal Permit Administrator, in perpetuity. 

3. Prior to the issuance of the Building Permit, the applicant shall submit for the 
review and approval of the Coastal Permit Administrator, exterior lighting details 
consisting of downcast and shielded lights.  Any proposed change to the approved 
lights shall require the prior approval of the Coastal Permit Administrator, in 
perpetuity. 

 
The decision of the Coastal Permit Administrator was not appealed at the local level to 
the County Board of Supervisors.  The County then issued a Notice of Final Action, 
which was received by the Commission staff on January 9, 2007 (Exhibit No. 7).  The 
County’s approval of the project was appealed to the Coastal Commission first by 
Friends of Schooner Gulch on January 16, 2007 (Exhibit No. 8), then by Commissioners 
Kruer and Reilly on January 24, 2007 (Exhibit No. 9).  Both appeals were filed in a 
timely manner, within 10-working days after receipt by the Commission of the Notice of 
Final Local Action.   
 
C. SITE DESCRIPTION 
 
The subject property is located approximately 5 miles south of Point Arena, 
approximately 720 feet south of the intersection of State Highway One and Iverson Road, 
on the west side of State Highway One, on the property known as 30150 South Highway 
One (see Exhibit Nos. 1, 2, and 3).  The Commission issued permit #80-CC-138 on July 
18, 1980, which approved, with conditions, the construction of the 1,060-square-foot 
single family residence (16 feet in height), a septic system, and a domestic well.  The 
County issued CDP #76-94 on March 2, 1995, which approved, with conditions, all of the 
following: a) remodel of an existing 1,060-square-foot single family residence by 
extending the roof approximately 7 feet in order to convert an attic to living space; b) 
addition of approximately 218 square feet to the SFR; c) addition of approximately 900 
square feet of decking; d) construction of a non-view-obstructing fence adjacent to the 
front property line, at a height of 5 feet 11 inches; e) drainage work to handle the deck 
drainage; and f) resurface and realign the existing driveway and parking area.  As noted 
above, the County approved CDP #73-2003 in 2004 for additional improvements to the 
house.   
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The 1.5-acre parcel sits atop a steep bluff that overlooks Iversen Landing and Island Cove 
Beach, one of the few sand beaches of its kind along the southern Mendocino coastline.  
The parcel is part of the Island Cove Estates subdivision, which stretches both east and 
west of State Highway One.  All property owners within this subdivision hold in their 
deed the legal right of use of “beach property” and “road easement to and from said 
property.”  This right of use is shared by land owners within the Iversen Point and 
Iversen Landing subdivision as well, all in total some 113 lots.  A condition of the permit 
for the original home construction (#80-CC-138) required an offer of dedication for this 
interest in the access easement.  The Island Cove Shoreline Access borders the property 
directly adjacent to the east and south.  The proposed development would not affect the 
access easement. 
 
The parcel is wooded with scattered Bishop pines (Pinus muricata), madrones (Arbutus 
menziesii), and wax myrtles (Morella californica).  A botanical survey conducted on the 
property on June 14, 2006 by Alison Gardner found no rare or endangered species and no 
environmentally sensitive habitat areas (ESHA) on the parcel.  The County staff report 
for the current permit also states that, upon a site inspection conducted by staff, no 
ESHAs appeared to be present within 100 feet of the proposed development.  Two 
seasonal watercourses border the parcel to the north and south, though neither have any 
significant riparian vegetation according to the botanical report.  The proposed garage is 
at least 100 feet from the watercourses, according to the site plan included with the 
County staff report (see Exhibit No. 4).  An existing berm lies between the northern 
watercourse and the proposed garage site, which further protects the drainage from 
driveway runoff, according to the botanical report. 
 
The current single family residence is located at least 50 feet back from the bluff edge 
according to staff reports for the various permits described above.  The staff report for the 
original home construction in 1980 describes the bluff as 80-90 feet in height at a slope of 
approximately 90%.  The lot, therefore, does not constitute 1.5 buildable acres, but rather 
approximately 0.75 buildable acres. 
 
The subject parcel is located within a designated highly scenic area.  The parcel 
overlooks Iversen Landing and Iversen Point, both of which are noted features on the 
Saunders Reef U.S. Geologic Survey 7.5-minute topographic quadrangle map of the site 
(see Exhibit No. 2).  Limited views of the cove (Iversen Landing; also known as Island 
Cove), beach (known as Island Beach), tidepools, sea stacks, coastal bluffs, terraces, and 
the open ocean are visible between the trees from State Highway One adjacent to the 
project site (see Exhibit No. 6). 
 
D. PROJECT DESCRIPTION 
 
The County of Mendocino conditionally approved CDPM #73-2003 (2006), an 
amendment to coastal development permit CDP #73-2003, for the following 



ROBERT & PAMELA NELSON 
A-1-MEN-07-003 
PAGE 11 
 
 
 
developments: (1) construction of a new 480-square-foot garage – with an average 
maximum height of 16 feet above finished grade – attached to an existing 1,728-square-
foot single-family residence, for a new total area of 2,208 square feet of development; (2) 
legalization of the placement of a retaining wall (less than 6 feet tall) on the eastern side 
of the residence used in conjunction with a planting bed for screening vegetation; and (3) 
placement of a 44-square-foot storage shed (at an average maximum height of 
approximately 6 feet) on an existing deck.  To protect the remaining view corridor north 
of the proposed garage, the applicant has proposed several mitigation factors to assist in 
the reduction of negative visual impact to the area, including limbing the existing Bishop 
pines up to 8 feet from the ground and trimming existing wax myrtle bushes on the ocean 
side of the parking area to a height not to exceed 2 feet above the existing berm.  Those 
factors were incorporated into the County’s special condition #1 (see above). 
 
E. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to 
an allegation that the development does not conform to the standards set 
forth in the certified local coastal program or the public access policies 
set forth in this division. 

 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local 
coastal program, that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. 

 
The term “substantial issue” is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it “finds that the appeal raises no significant question” (Title 14, 
Section 13115(b), California Code of Regulations.)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 

• The degree of factual and legal support for the local government's decision that 
the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 

• The extent and scope of the development as approved or denied by the local 
government; 

• The significance of the coastal resources affected by the decision; 
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• The precedential value of the local government's decision for future 
interpretations of its LCP; and 

• Whether the appeal raises only local issues, or those of regional or statewide 
significance. 

 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5. 
 
The contention raised in the appeal presents potentially valid grounds for appeal in that 
the contention alleges the approved project’s inconsistency with policies of the certified 
LCP.  These contentions allege that the approval of the project by the County is 
inconsistent with LCP provisions regarding protection of views to the ocean and scenic 
coastal areas in a designated Highly Scenic Area. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations concerning the consistency 
of the project, as approved, with the provisions of the LCP regarding visual resource 
protection, the appeal raises a substantial issue with regard to the approved project’s 
conformance with the certified Mendocino County LCP. 
 
1. Allegations Raising Substantial Issue 
 

a. Visual Resource Protection  
 
The appellants contend that the project as approved is inconsistent with the visual 
resource protection policies of the certified LCP with respect to protecting views to and 
along the ocean and scenic coastal areas. 
 
Applicable LCP Policies 
 
Policy 3.5-1 of the LUP states, in applicable part, the following (emphasis added): 

“The scenic and visual qualities of Mendocino County coastal areas shall be 
considered and protected as a protected resource of public importance.  
Permitted development shall be sited and designed to protect views to and along 
the ocean and scenic coastal areas, to minimize the alteration of natural land 
forms, to be visually compatible with the character of surrounding areas, and 
where feasible, to restore and enhance visual quality in visually degraded areas.  
New development in highly scenic areas designated by the County of Mendocino 
Coastal Element shall be subordinate to the character of its setting.”  

 
Policy 3.5-3 of the LUP states, in applicable part, the following (emphasis added): 
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“The visual resource areas listed below are those which have been identified on 
the land use maps and shall be designated as “highly scenic areas,” within which 
new development shall be subordinate to the character of its setting.  Any 
development permitted in these areas shall provide for the protection of ocean 
and coastal views from public areas including highways, roads, coastal trails, 
vista points, beaches, parks, coastal streams, and waters used for recreational 
purposes.    …Portions of the coastal zone within the Highly Scenic Area west of 
Highway 1 between the south boundary of the City of Point Arena and the 
Gualala River as mapped with noted exceptions and inclusions of certain areas 
east of Highway 1… 

 
Section 20.504.010 of the CZC states, in applicable part, the following (emphasis added): 

“The purpose of this section is to insure that permitted development shall be sited 
and designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas and, where feasible, to restore and enhance visual 
quality in visually degraded areas.”  (Ord. No. 3785 (part), adopted 1991)  

 
Section 20.504.015 of the CZC states, in applicable part, the following (emphasis added): 

(A) The visual resource areas listed below are those which have been designated 
highly scenic and in which development shall be subordinate to the character of 
its setting: 

(4) Portions of the Coastal Zone within the Highly Scenic Area between 
the south boundary of the City of Point Arena and the Gualala River 
as mapped with noted exceptions and inclusions of certain areas east 
of Highway 1. 

(C) Development Criteria. 

(1) Any development permitted in highly scenic areas shall provide for the 
protection of coastal views from public areas including highways, 
roads, coastal trails, vista points, beaches, parks, coastal streams, and 
waters used for recreational purposes.  (Ord. No. 3785 (part), adopted 
1991)  

 
Discussion 
 
The County staff report notes that the project site is located within a designated Highly 
Scenic Area and is visible from State Highway One.  The staff report further notes that 
the proposed construction would be partially screened from the highway by existing 
mature evergreen trees and from the beach below by native vegetation adjacent to the 
bluff as well as by the angle of view from the beach up the steep bluff.  The staff report 
further notes that the view is visible, briefly, to a passing motorist or bicyclist, but can be 
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enjoyed by a pedestrian.  Finally, the staff report states that the proposed garage would 
lessen the public’s view to and along the ocean from the highway, though not 
substantially. 
 
The appellants contend that the project, as approved, does not protect views to and along 
the ocean and scenic coastal areas, and does, in fact, lessen the public’s view to and along 
the ocean from the highway, as admitted by the County.  Development of the garage and 
shed would have a direct impact on, and contribute to the cumulative loss of, public 
views currently available to passersby on this stretch of highway.  Construction of the 
garage and shed would block approximately 20 feet and 11 feet, respectively, of view 
currently available to passing motorists, bicyclists, and pedestrians traveling State 
Highway One.  The approved development would block a significant proportion of the 
currently available public views of this particular viewshed – much of which has been 
lost as a result of the Island Cove Estates subdivision development.  Views available 
from the highway to passersby at the site include limited views of the cove (Iversen 
Landing), beach (Island Beach), tidepools, sea stacks, coastal bluffs, terraces, and the 
open ocean.  The applicable LCP policies cited above are designed to protect public 
views to and along the ocean and scenic coastal areas in designated Highly Scenic Areas, 
such as where the project site is located.    
 
The appellants further contend that the County did not adequately discuss alternative 
development sitings for the garage or the shed in its findings for CDPM 73-2003 (2006).  
No alternative siting for the shed is mentioned in the County staff report, but from the 
submitted plans it appears that the shed potentially could be located on the existing deck 
on the west side of the residence where it would not contribute to additional loss of public 
views to the ocean and scenic coastal areas.  Or, perhaps the shed could be located 
between the house and the highway.  Regarding the garage siting, the County staff report 
references the idea (brought up by Friends of Schooner Gulch in comment letters to the 
County dated July 18, 2004 and September 6, 2006 – see Exhibit No. 8) of siting the 
garage between the house and the highway, but says only that “staff does not know if all 
the findings necessary for a variance (i.e., no other feasible location for the development, 
etc.) could be made.”  Therefore, it is unclear whether or not it would be possible to site 
the proposed garage or a smaller (e.g., single car or tandem) garage in this area.  Other 
alternatives – including the “no project” alternative and a detached garage alternative, for 
example – were not addressed in the County’s findings.  Therefore, the Commission finds 
that a substantial issue is raised as to whether a feasible less view blocking alternative 
exists. 
 
Although the County conditioned the project to require some tree and shrub trimming 
with the intent of maintaining an open viewshed on the north side of the garage addition, 
the special conditions are not sufficient to adequately protect the view corridor since they 
address only the wax myrtle plants “on the ocean side of the parking area” and the 
“present” Bishop pines in the area from the driveway north to the end of the fence line.  
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The special conditions do not address the view corridor as a whole by limiting future use 
of the view corridor or restricting the planting of other vegetation in that location.  For 
example, plants growing along the eastern fence (including wax myrtles and a climbing 
vine that is presently twining itself around the fence), could continue to grow and 
obstruct the remaining views in that view corridor (not to mention additional plantings 
that the property owners may choose to install in the future).  Given the “highly scenic” 
designation of the area, any permitted development in an area of such “vital interest and 
sensitivity” should, at the very least, first carefully consider all development alternatives, 
including the “no project” alternative. 
 
The coastal resources affected by the decision are significant, given the area’s “highly 
scenic” designation, and that the appeal raises an issue of regional and statewide 
significance – namely, the protection of views in areas designated as “highly scenic.”  
Section 20.308.110(6) of the Mendocino County CZC and Section 30116 of the Coastal 
Act identify “highly scenic areas” as a type of “Sensitive Coastal Resource Area” that is 
of “vital interest and sensitivity.”   
 
Therefore, the Commission finds that the approved project raises a substantial issue of 
conformance with the visual resource protection policies of the certified LCP, including 
(a) LUP policy 3.5-1 and CZC section 20.504.010, which specify that permitted 
development be sited and designed to protect views to and along the ocean and scenic 
coastal areas, and (b) LUP policy 3.5-3 and CZC section 20.504.015(C)(1), which specify 
that development in designated Highly Scenic Areas shall provide for the protection of 
ocean and coastal views from public areas, including roads and highways. 
 
F. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the appeal hearing 
to a subsequent date.  The de novo portion of the appeal hearing must be continued, 
because the Commission does not have sufficient information to determine how 
development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the proposed development.   
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1. Alternatives Analysis  
 

As noted above, it is unclear whether or not feasible alternative locations exist for the 
proposed garage and shed elsewhere on the property to better protect public views to 
the ocean and scenic coastal areas consistent with the visual resource policies of the 
LCP.  To approve the project, the Commission must find that the project will protect 
views to and along the coast.  Evaluating the feasibility and relative impact on coastal 
resources of alternatives is essential for making such a determination.  Therefore, the 
Commission needs to receive an Alternatives Analysis for the subject property that 
addresses the feasibility and relative impact on view blockage of different alternatives 
including, but not limited to, whether it would be possible to site the proposed garage 
or a smaller (e.g., single car or tandem) garage in the area along the east side of the 
house, the “no project” alternative and a detached garage alternative, for example. 

 
2. Geotechnical Analysis 

  
The Commission must make findings regarding potential geologic hazards associated 
with new development.  LCP policies require that new development (1) minimize 
risks to life and property in areas of high geologic hazard, and (2) assure stability and 
structural integrity, and neither create or contribute significantly to erosion, geologic 
instability, or destruction of the site or surrounding area or in any way require the 
construction of protective devices that would substantially alter natural land forms 
along bluffs and cliffs. 
 
Authorization of the placement of the new development (garage) on a bluff top lot is 
contingent on making findings that (a) the approved project site will be stable over 
the life of the project, and (b) that threats to the development from geologic hazards 
will be minimized and mitigated.  The existing geotechnical report on record, 
prepared in 1980, does not contain sufficient information with which to make these 
findings since it does not include a “quantitative slope stability analysis.”  Such an 
analysis is needed to determine the following: (1) the static minimum factor of safety 
against landsliding of the bluff in its current configuration; (2) assuming that factor of 
safety obtained in (1) is less than 1.5, the location on the bluff top where a factor of 
safety of 1.5 is obtained; (3) the pseudostatic minimum factor of safety of the bluff, 
using a horizontal seismic coefficient of 0.15g; and (4) assuming that the factor of 
safety in (3) is less than 1.1, the location on the bluff top where a factor of safety of 
1.1 is obtained. 
 
Additionally, the updated geologic report should include a bluff edge setback 
evaluation, which should include (1) a determination of the location of the bluff edge 
relative to the proposed development, and (2) an estimate of the distance from the 
bluff edge in the vicinity of the proposed development that will maintain a minimum 
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factor of safety against landsliding of 1.5 for the expected economic life of the 
development (assumed to be 75 years).  

 
Without the above information, the Commission cannot reach a final determination 
concerning the project’s consistency with the policies of the LCP.  Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit the 
above-identified information. 
 
 
III. EXHIBITS 
 
1. Regional Location Map 
2. Vicinity Map 
3. Assessors Map  
4. Approved Site Plan 
5. Floor Plan & Elevations 
6. Site Photos 
7. Notice of Final Local Action & County Findings 
8. Appeal, filed January 16, 2007 (Friends of Schooner Gulch) 
9. Appeal, filed January 24, 2007 (Kruer & Reilly) 
10. Applicants’ Correspondence  








































































































